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PROCEEDI NGS
(Gourt called to order at 1:04 p.m)

THE QORT: Pursuant to notice, we have a hearing on
the Motion for Sunmary Judgnent in Case 3: 16cv0195.

The P aintiff ready?

Me. MLLER Yes, Your Hbnor. Do you want us to cone
up to the podi un?

THE QORT: Nb, not yet, just | want to knowif you re
r eady.

Is this M. Mller?

M. MLLER Yes.

THE QORT: And Ms. Zegler; is that right?

MB. ZEQAER  Yes.

THE GORT:  And the Defendant, M. Daniel and
M. Ddier?

MR DANEH.: W' re ready, Your Honor.

THE QORT: Al right. Veéll, we'rein this courtroom
because Judge Rodgers has a crimnal jury trial still going on
upstairs in the big courtroom And if I've got ny real tine
court reporter working down here, we'll see if it works.

Prelimnarily, I'mcontenplating dividing the tine up,
counsel . S nce we're tal king about the same thing, giving each
side hal f an hour, 30 mnutes for direct and 15 mnutes for
rebuttal. Sowe'll go Paintiff 30 mnutes, Defendant 30

mnutes, and then Paintiff 15 mnutes for rebuttal, and
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Defendant 15 mnutes for rebuttal. | think that's enough tine
inthis case. The facts are not in dispute, so we're really
tal king about the law And the Suprene Gourt gives you a total
of 30 mnutes, so this ought to be enough for you to do this.

Anyt hing you need to take up prelimnarily before we
get started, either side?

MR DANE: No, sir.

ME. MLLER Mo, sir.

THE QORT: Let ne say |'mfamliar wth the site. |
wal k by it usually several tines early in the norning every
week. As a natter of full disclosure, let ne say that | was
al so an active nenber of the Pensacol a Jaycees back in the
early '70s and actual |y served as the president | think for one
of those years, '74, '75. So, again, |'mfamliar wth the
cross, I'mfamliar wth the location, and |'mpretty famliar
wth nost of the facts.

Wth that, let ne begin. And we'll recogni ze the
Paintiff for purposes of your Mtion for Summary Judgnent.

Ms. Mller, you may use the podiumfor that, please.

ME. MLLER (od norning, Your Honor.

THE QORT: od norning -- afternoon.

ME. MLLER That's right, it is the afternoon now

This cross is unconstitutional under decades of
establ i shed j uri sprudence established by both the Suprene

Qourt, as well as the Heventh Qrcuit, as well as sister
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circuit courts.

A nost every court that has eval uated a cross case has
found it unconstitutional, but | want to focus specifically on
t he Rabun Chanber of Conmerce case where the Heventh Arcuit
held a virtually identical cross unconstitutional under
virtual ly identical circunstances.

That case is not overrul ed, as the Defendants have
argued. It renmains good law And the Defendants have not
shown how that cross is distinguishable fromthe case here.

Both of the crosses were installed for the purposes of
Easter Sunrise Services, which the Heventh drcuit recogni zed
Isadstinctly religious service and, because it was installed
for this reason, reflects an unanbi guous religi ous purpose,
thus failing the first prong of the three-prong Lenon test.

Second, the cross cannot w thstand the second prong of
the Lenon test, which is that it nust have a secul ar effect.
The effect cannot be to endorse or pronote religion. So
clearly areligious synbol that's placed on city property so
promnently as this has the effect of endorsing the nessage
that it's --

THE QORT: Wéll, now Rabun Gounty was 1983. That's
along tine ago interns of Frst Anendnent | aw and
particul arly Establishnent Qause |aw right?

ME. MLLER That's correct. But subsequent courts

have cited Rabun Gounty as authoritative since then, and
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there's noindication that it's been overruled. In fact, the
Dstrict Gourt of Horida has relied on it in tw cross cases:
one in 1989 -- that was in Mendel son case -- as well as the
S arke case, which was in 2007. Both of those cases -- or,
sorry. The Sarke case actual |y cane after the Van Qden
decision, which is the case that the Defendants are relying
upon.

THE GOURT: But those were both watertank cases, which
are different in sone respects, right?

ME. MLLER They're different in terns of one is on a
watertank and one is in a public park, one is an
installation --

THE QORT: And the watertank had the city's nane on
it, | believe, right?

ME. MLLER That's correct. But this is also clearly
acity park. Everyone knows it is the dty's park, and the
dty is using this synbol inits park, and it's the only
religious synbol .

THE QORT: But thisis in the far corner of the park.
It's not anywhere close to any of the buil dings.

ME. MLLER The promnence of the cross or the
| ocation of the cross hasn't been a huge factor in the various
court cases. In fact, in the Rabun case it was a very renote
| ocation up on a nountai ntop, and the Heventh Adrcuit pointed

out that you woul d have to go out of your way to go see it. |If
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you were at the park you would see it, but it wasn't, you know
near a highway or anywhere that was in a constant flow of
traffic.

Q her cases that has invol ved crosses have al so been
insort of renote areas. The Nnth drcuit deci ded one where
the cross was also up on a hilltop but one couldn't see it from
the city of San Francisco, they'd have to go take a hike to see
it.

S the distance -- or the anount of people that see
this cross doesn't really have any bearing on whether it's
religious and whether it's dty-endorsed, and that's what the
Establ i shnent d ause --

THE QORT: In one of the Suprene Gourt cases | think
the cross was out in the desert.

ME. MLLER There was the Myjave Desert case. And to
be clear, the Nnth Qrcuit had found that cross
unconstitutional: one, it was |ocated on governnent property,
and that decision was not appeal ed by the defendants in that
case, and that case, Buono, rerai ns good | aw, and agai n, has
al so been cited by subsequent circuit court cases affirmng its
validity.

Wien it cane up to the Suprene Gourt, the only issue
was the validity of an injunction that had not considered the
changed ci rcunst ances, which was the land transfer putting it

nowin private property. And so it was actually a very
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unr enar kabl e case, and | think sone of the jurists on the case
had commented on howit was not very -- you know, naybe they
shoul dn't have even granted cert because it was a standard, you
know -- or shoul d a hearing have been regranted for the changed
Ci r cunst ances.

So the Defendants' reliance on that as a cross case
s, | think, msplaced, because it's not a cross case, and any
of the dicta regarding the constitutionality of the cross
pertained to its placenent on private property.

Qher facts distinguish that case as well. Not only
was it inarenote |ocation, far nore renote than here, but
also it was coomenorative of World Var -- | think it was a
Vorid Vr | nenorial, but ether way it was unequi vocal |y a war
nenorial, whereas this one has no nenorializing function
what soever. It's --

THE QORT: The war nenorial was, what, the Aty of
Eugene?

ME. MLLER dty of Eugene al so was a war nenori al
case, and so was Trunk, so was -- again, the Sal azar case al so
invol ved a war nenorial. And even in these war nenorial cases
the courts have recogni zed that, even if it served sone secul ar
commenor ative function, it still doesn't negate its otherw se
religious effect.

Here we have both a religious purpose to commenor at e

Easter Sunrise Services as well as an unanbi guous rel i gi ous
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effect of the cross, thus failing both prongs of the Lenon
test.

The third prong is al so violated. Even though only
one prong actual ly needs to be violated for the cross to be
unconstitutional, inthis case all three prongs are viol ated,
the first wth the purpose prong, the effect prong, and the
ent angl enent pr ong.

THE QORT: Wl |, you re assumng the Lenon test still
appl i es, though.

MB. MLLER | am indeed, and that is established in
our brief as to why that is.

THE QORT: It's been severely criticized.

MB. MLLER Yes, it has been criticized, and the
courts have recogni zed that, and they still --

THE QORT: By both sides of the argunent, in fact.

ME. MLLER Yeah, that is true. But ultinately this
Qourt is bound by it because it hasn't been overrul ed yet, and
until it is, lower courts are bound to apply the three-part
Lenon test. UWhless, of course, it's a case that invol ves
coercion in the public school context, then the coercion test
mght apply, or sonething that's even nore rigorous than Lenon.
Lenon is sort of the baseline test or, of course, if it's a
| egi sl ative prayer case, which this decidedly is not.

S0, once we' ve accepted that Lenon applies, the

Def endants really can't get around the Rabun case, they can't
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get around --

THE QORT: | think in Georgia they call that
[ ray-bun] .

ME. MLLER [Ray-bun], okay. | apol ogize. V¢ were
actual 'y di scussing howto pronounce that earlier today. Rabun
Gounty, all right, thank you.

The Rabun case the Defendants sinply can't distinguish
because the facts are so simlar. And so if this Gourt accepts
that Lenon applies, then | think it has to accept that it's
unconstitutional under Rabun and under the three-prong Lenon
test.

Even if this Gourt were to consider Van O den as
controlling, the facts in Van Oden are so different than the
facts here that you couldn't find that this cross satisfies
what ever Justice Breyer calls his | egal judgnent test.

THE QORT: Weéll, what is the holding of Van Q den?
Isit the four votes or is it Justice Breyer's concurrence?

ME. MLLER | think the appellate courts that have
| ooked at it have considered it to be Breyer's concurrence as
the fifth vote as what the holding is, but | can't -- it's not
certainly clear. But what is clear is that Breyer ended up
going a different way on the very sane day in the MQeary
Gounty case, indicating that he wasn't intending to overrul e
Lenon i n subsequent cases, but was sinply saying in this

particular case -- and he kept reiterating, "This Texas
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nonunent that's on Texas Capitol grounds, we don't need to | ook
to Lenon for this case."

But other courts of appeal, including the N nth
Arcuit and the Tenth Arcuit, as well as this court in the
D xie Gounty case, have all recogni zed that, even though
Justice Breyer and the --

THE QORT: Tell ne what Justice Breyer's standard is.
Because it's -- "good legal judgnent," |I think is what he
called it.

ME. MLLER It is, it's the legal judgnent test. And
to be honest, Your Honor, | don't know what he neans by that.
| think that's why it poses an unworkabl e standard in future
cases. Because what is |egal judgnent?

The whol e point of the Lenon test is to give the Gourt
gui dance on howto apply the Establishnent dause. And if it
were to just exercise legal judgnent in every case, you d
probably cone up wth -- you know, it would just -- it's an
unwor kabl e standard, and comment at ors have recogni zed t hat .

But nore inportantly, |lower courts have recogni zed --
the Tenth Qrcuit has recognized, Nnth drcuit has recogni zed
that | ower courts can't be bound by Justice Breyer's disregard
for the Lenon test in that case, because the Lenon test hasn't
been overrul ed and has consistently been applied in other cross
cases as well as -- again, in MQeary Qounty the very sane day

the court said we're not overruling Lenon, in fact, the purpose
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test is very applicable when a religious nonunent is
chal | enged.

And as in MQeary, this case al so invol ves a
standal one religious display, not one that's part of a
nultifaceted array in a nuseum|ike context, which was the case
in Van Oden where the snall Ten Commandnents was situat ed
anong 21 other narkers and --

THE QORT: The three prongs of the Lenon test are:
Wiether it has a secul ar purpose;

ME. MLLER That's right.

THE QOURT: whether the principal or prinmary effect is
one that neither advances nor inhibits religion; and whet her
the chal | enged action fosters excessi ve gover nnent entangl enent
wth religion.

MB. MLLER That's correct.

THE QORT: And you're saying this one viol ates which
of those?

ME. MLLER Wl I, Your Honor, we're submtting that
it actually violates all three, although one is sufficient.

For instance, in the Rabun case one was sufficient. It was the
secul ar purpose prong was viol ated because of the inherently
religious synbol i smconveyed by the cross as well as the
selection of the Easter Sunrise Service as the date for it to
be dedi cat ed.

Those two factors ultinately caused the H eventh
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drcuit to hold that it failed the purpose prong. Even though
it was donated by, | think it was, the chanber of commerce in
that case, it still found that there was no secul ar purpose for
t he cross.

And the exact sane is true here except to a much
greater degree. Because in that case the Departnent of Natural
Resources at | east asked that the cross be renoved, and they
had evi dence of that, whereas here the Aty didn't even nake
any attenpt to have it renoved, but in fact stood strong for
the cross and said they would defend it in court, and so that's
why we're here.

The Faintiffs don't object to the Easter Sunrise
Services, they don't object to private citizens comng and
using the property for those purposes. The problemis that the
dty has provided themwth the cross, an enornous religious
synbol to use for these annual religious holidays, and has al so
provided themwth a platformfor these religious holidays
that, conbined wth the cross, nake it very clear that this is
for BEaster Sunrise Services. And to non-Christian citizens
it's a very alienating --

THE GORT: |If the cross were on wheel s and was
wheeled in for an Easter Sunrise Service, that woul d be okay?

ME. MLLER As long as the dty wasn't paying for it
to be wheeled in or, you know, using its resources, absol utely.

And, in fact, one of the FHaintiffs in this case proposed t hat
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solutionto, | think it was, the mayor, and said, Wy can't
they bring in a tenporary cross each year? 1 think they had
done that actually before this pernanent one was the install ed.

The P aintiffs have absolutely no problemwth that.
The problemis that this is a pernmanent Christian display
owed, nai ntai ned, and funded by the dty, and everyone knows
thisis the dty's cross. And to the non-Christians of the
city it sends a strong nessage, and to the county as wel |, that
this public park is not really for themor that thisisn't --
you know, it's a constant remnder that they' re not as favored
by the governnent as their Christian counterparts.

THE GORT: Wl I, what if it's wheel ed in several
tines? Wat if it's wheeled in during the Christnas season?

ME. MLLER You' d have to | ook at the public forum
requirenents and if the governnent is treating everyone
equal -handedly. [If, you know the atheists want to cone in
wth a simlar synbol for their convictions and the dty says
you can't cone in, but you can cone it, then we'd have a
problem But if it's an open forumand they' re conplying wth
the permtting | aws, absolutely that woul d be al | owned.

It's just about the Adty's treatnent of Christians
versus non-Christians and the Christian synbol s versus ot her
synbols. But absolutely that would be fine. It's, again, the
pernanency and the fact that it's dty-sponsored that

Pantiffs take i ssue wth.

13
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THE QORT: And if the dty didn't spend a penny on
it, would that nake any difference, if the Aty didn't have a
light, if it didn't spend any nai nt enance noney?

MB. MLLER No, Your Honor. | nean, those facts
aggravate or conpound this problemhere, but it's still the
dty's cross. V¢ knowit ows it and it adopted the cross as
itson, it's on Aty property, and so those two factors are
beyond suffi cient.

| nean, there's been other cases, again, where the
city hasn't paid for the synbol -- Alegheny Gounty is a
perfect exanpl e where a private entity came in and donated a
nativity scene. There was even a disclainer on the base of the
nativity scene, and presunably no governnent funds were spent,
and the suprene court still said this is governnent endorsed
because it's -- and it was actually tenporary, too, which nakes
it, you know nore like that, but it was situated on the
governnment's property, it wasn't pursuant to an open forum
policy, and so it was endorsed by the governnent.

THE QORT: Wiat about the standing of two of the
Paintiffs that have noved anway, does that have any
consequence?

ME. MLLER No, Your Honor, because for standing for
these types of cases the courts have said that only one
plaintiff needs to have standing for the Gourt to go forward.

Those two Plaintiffs ostensibly have | ost perhaps their ability
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to seek for injunctive relief should they not intend to cone
back, but they still have the nomnal danage claimfromthe
past exposure to the cross. And two P aintiffs unequi vocal |y
have standing, so it would be sort of futile to go through the
standing anal ysis for those two when we have the standing for
the others. So there isn't a standi ng probl em

Real |y the Defendants' case hinges on the Van QO den
test. They haven't nade any argunent as to howthis woul d
sati sfy Lenon, effectively conceding, | would argue, that Lenon
-- it wouldn't satisfy Lenon, and of course, that's the case
under the Rabun case so, you know --

THE QORT: So your positionis basically this: The
Lenon test is still good, valid Suprenme Gourt precedent ?

ME. MLLER Yes.

THE QORT: Rabun Gounty is still good lawin the
Heventh Arcuit and |' mbound by that?

M. MLLER Yes, Your Honor.

THE QORT: And the Van O den case is inapplicable or
doesn't change anything wth respect to the cross at |east?

M. MLLER Yes, Your Honor.

THE QORT:  kay.

ME. MLLER | actually have no further points to
nake. | think everything has been set forth in our brief. So
i f you have further questions for ne, |'mhappy to answer them

But otherwise, | won't take up nore of the Gourt's tine. Thank
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you.
THE GORT: Defendant, M. Daniel ?
MR DANH.: Peasethe Gourt. M nanme is N xon
Daniel. | represent the Defendants inthis case. 1'dlike to

start alittle differently than we did in our brief to put sone
of this in perspective. Because, as Your Honor has pointed
out, the real issue inthis caseis, first, what is the [ aw
And 1'd like to take just a mnute and go through a bit of
history both wth respect to what the lawis and what precedent
Isinthis Gourt versus other courts.

The issue that we're about here is the Establishnent
d ause, which is very succinct. It says that Gongress shal
nake no | aw respecting an establ i shnent of religion.

In the Lynch v. Donnel |y case, which is a Suprene
Qourt case in 1984 involving a nativity scene, this is what the
Qourt said about the religion clauses.

It said: "The court has sonetines described the
religion clauses as erecting a wall between church and state.
The concept of a wall of separation is a useful figure of
speech probably deriving fromthe views of Thonmas Jefferson.
The netaphor is served as a remnder that the Establishnent
d ause forbids an established church or anythi ng approachi ng
it. But the netaphor itself is not a wholly accurate
description of the practical aspects of the relationship that

In fact exists between church and state. No significant
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segnent of our society and no institution wthin it can exist
in avacuumor in a total or absolute isolation fromall other
parts, nuch | ess fromgovernnent. It's never been thought
ei ther possible or desirable to enforce a reginen of total
separation, nor does the Gonstitution require conplete
separation of church and state. It affirnatively nandates
accommodation, not nerely tolerance of all religions, and
forbids hostility towards any. Anything | ess would require the
callous indifference we' ve said was never intended by the
Establi shnent d ause. |ndeed, we' ve observed such hostility
woul d bring us into war wth our national tradition as enbodi ed
inthe Frst Arendnent's guarantee of the free exercise of
religion™

And then the Gourt said this: "The purpose of the
Establ i shnent d ause was to state an objective, not to wite a
statute.”

Now, as Your Honor has alluded to, there is great
anbiguity inthe interpretation of the Establishnent Q ause.

THE QORT: Wéll, | think we can agree that the wal |
of separation is attributable to a |etter from Thonas Jefferson
nany years after the adoption of the B Il of Rghts to the
Danbury Bapti sts.

MR DANB: Qorrect.

THE GORT: And the fact is that it was never called

wal | of separation until Justice Bl ack decided to do that in
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1947.

MR DANE.: Yes, sir.

THE QORT: W until that tine, it had never occurred.

MR DANB: orrect.

THE QORT: But the fact is that he did say it, and
that's what we' ve got.

MR DANHE.: WII, it is, except for the fact that on
a nunber of occasions since then -- and Justice Rehnqui st
particularly has been critical of that |anguage and has cal |l ed
it foreign to our Gonstitution. But apart fromthat particul ar
descriptor, a nunber of justices, including Justice Alito,
Justice Thonas, Justice Scalia, Justice Rehnqui st and Justice
Wii te have on a nunber of occasions, both in concurring
opinions wth the court and al so in di ssenting opi ni ons,
expressed the fact that the Establishnent dause, as Justice
Aito said in the Munt Sol edad case, is undoubtedly in need of
clarity. Qhers have been nmuch nore vociferous in their
description of the -- "shanbles" is a word that others have
used to describe the laww th respect to the Establishnent
d ause.

And so, we cone to this case wth no fewer than five
tests that have been enunciated and articul ated by the court
si nce the Lenon case in 1971.

THE GART: | think Justice Scalia characterizes the

Lenon test as sone character froma B grade haunted novi e.
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MR DANH.: Hesaidthis specifically: He said-- he
conpares Lenon to "sone ghoul in a late night horror novie that
repeatedly sits upinits grave and shuffles abroad, after
being repeatedl y killed and buried, Lenon stal ks our
Establ i shnent Q ause jurisdiction.”

And then he said this: "l agree wth the long list of
constitutional scholars who have criticized Lenon and benoaned
the strange establ i shnent cl ause geonetry of crooked |ines and
wavering shapes its intermttent use has produced.” That's
Justice Sali a.

THE QORT: H s typical understated fashion, right?

MR DANHE.: Yes, sir. And so |l think what that says
tous is, the Establishnent dause is not nearly so clear as
the Faintiffs would suggest. And in fact, we have in 1971 the
Lenon test in a legislative action case that we'll tal k about
nore in a mnute,

In 1983, you ve got Marsh v. Chanbers. That dealt
W th prayer, which has been dealt wth in a separate kind of
way by the court traditionally. In 1984, you ve got Lynch v.
Donnel |y, which was a nativity case that enunci ated an
endorsenent case, as it was then call ed.

In 1992, you ve got Lee v. Vi snan, which describe a
coercion test in a prayer at graduation where the Gourt said
that there was the possibility of indirect coercion where in

publ i ¢ school foruns prayer was permtted even at a graduation
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where it was a student |ed prayer.

And then, finally you ve got Van Oden in 2005, a Ten
Gomrmandnent s nonunent case in Texas.

And what's interesting about all of those cases is,
none of them as they nake the findings of the court, overrule
any earlier precedent. They talk about it and in sone cases
don't talk about it. And in fact, in sone of the cases which
['"I'l describe ina mnute Lenon is ignored, it's not even
nentioned in the case. In one case it was nentioned sinply by
way of history to say this is the standard that was used by the
Dstrict Gourt but it was not the standard that was adopted by
the Suprene Court.

he thing that is interesting about Lenon is that, in
its opinion the court found that there was no basis for the
conclusion that the legislative intent in that case was to
advance religion.

The court did not decide whether the particul ar
| egi sl ative precautions restricted the principal or prinary
effect of the prograns to the point where they did not offend
the Establishnent dause. And these were prograns where the
state was purchasi ng from parochi al school s educati onal
services pursuant to legislative action.

And the court concluded -- and this is a quote from
the court -- "that the cumul ative inpact of the entire

rel ati onship arising under the statutes in each state
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I nvol ves, " quote, "excessive entangl enent between gover nnent
and religion."

And if you ook at Lenon -- and you can tal k about the
formul ai ¢ approach as other courts have described it --

THE QORT: Lenon was ' 71, right?

MR DANE: That's correct.

THE QORT: Wio wote that najority opini on?

MR DANEL: Your hHonor, I'mnot sure of the answer to
that, but I can tell you in one second, but I'mnot sure who
wote the opinion

THE QORT: W'II findit.

MR DANE.: But what the Gourt said in that case was
that there was entanglenent, and it went through a nunber of
factors describing the fact that only Roman Gatholic el enentary
school s had participated in the program there were 30 mnutes
of religious teaching each day at those schools, there were
religious synbol s throughout the schools, the ideol ogical
character of the teachers, and the Gourt said, not to cast any
di spersion on those nuns and others that taught there, but to
say that there's no way that they coul d divorce fromtheir
teachi ng their background.

And in that case, it was the entangl enent that the
Gourt nade its decision on.

THE GOURT: Does that nean the other factors are

di cta?
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MR DANHE.: It may nean that, frankly, Your Honor,
because they didn't consider those other factors. The court
| ooked to entangl enent and did not consider the other factors.

Now, candidly, the argunent coul d be nade, as counsel
has nade, that the failure of one of the prongs is the failure
of the test, and therefore that was the basis. But when one
| ooks at the Establishnent dause and its intent -- and we'l|
see as these cases progress this becones nore clear -- the
Issue is entanglenent. The issue is not sone, as the court has
said, formul ai c approach to the eval uation of the Establishnent
d ause.

Marsh v. Chanbers cane al ong, a prayer case, a
different kind of case. But one of the quotes in that case is
fromJustice Gl dberg in the Abington case, which was in 1963.
And Justice ol dberg said that "The neasure of constitutional
adjudication is the ability and wllingness to distinguish
between real threat and nere shadow "

And those are words that wll cone back |ater on in
others of these cases, and particularly wth Justice Breyer in
the Van O den case, to say we've got to be able to | ook at the
facts and distingui sh between a real threat, what is an
Establ i shnent 4 ause threat and what is sinply a shadow

Lynch v. Donnelly we' ve tal ked about briefly, but in
that case the court begins to nove away -- and by the way, two

years after --
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THE QORT: | asked Ms. Mller, and | et ne ask you:
Wiat is the test to be applied under Justice Breyer's
control Ii ng concurrence?

MR DANE.: | think the test is fairly clear, and
I'l'l nove to that. Justice Breyer in his decision said that
there's no -- and I'mquoting fromhis opinion -- "There's no
si ngl e nechani cal formul a that can accurately draw the
constitutional line in every case."

He says, "Wiere the Establishnent dause is at issue,
tests designed to neasure neutrality al one are insufficient
both because it is sonetines difficult to determne when a
legal rule is neutral and because untutored devotion to the
concept of neutrality can lead to the invocation or approval of
results which partake not sinply of that noninterference and
noni nvol venent with the religions which the Gonstitution
commands. "

THE GART: Wl I, | think the other four in that
plurality would agree wth that statenent.

MR DANEH.: Qorrect. And if you |look at precedent --
and the Paintiffs have suggested that other circuits, for
I nstance, are precedent to you, which they clearly are not in
the Heventh Qrcuit. Your Honor can certainly | ook at those
as persuasive; they are not precedent.

You then | ook at what the court has said is precedent,

that is the Suprene Gourt has said is precedent where there are
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plurality and concurring opinions. And in those cases the
court has said you ook to the narrowest interpretation that a
najority of the justices would agree to. And what we just --
what | just read to you | think is a part of that in Justice
Breyer' s opi ni on.

Then Justice Breyer nakes one thing clear, Lenon is
not the test, and here is what he said. He said, "As in all
Qonstitutional cases, judgment nust reflect and renmain faithful
to the underlying purposes of the clauses, and it nust take
account of context and consequences neasured in |ight of those
purposes. Wiile the court's prior tests provide useful
gui deposts and mght well lead to the sane result the court
reaches today," referring to Lenon, "no exact fornula can
dictate a resolution to such fact intensive cases."

Now it's interesting --

THE QORT: Wl |, the probl emyou have, though, is
that Van Oden invol ved a determnation that the nonunent in
guestion of the Ten Cormandnents was one of, what, 27 on the
whol e grounds?

MR DANE.: Yes, sir.

THE QORT: And represented different things,
including -- but it was donated by the Eagl es as one of about
100 or 120 that they had nade and donated al | around the
country pursuant to a plan by one of the state judges, | think,

in Mnnesota assisted by Gecil B. DeMI| e because "The Ten

24
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Commandnent s* was at that tine the big novie and he wanted to
assist it. Sothere was a lot of secular associated wthit,
I ncl udi ng the devel opnent of the I aw which the Ten
Gommandnents are routi nely.

MR DANE.: Yes, sir.

THE QORT: In fact, Justice Rehnqui st pointed out
that right in the Suprene Gourt building they have the Ten
Gommandnents in at | east four, naybe five different |ocations
wthin the building itself as part of the decorative --

MR DANE.: Yes, sir.

THE QORT:  So how do you di stingui sh that which has a
finding of a secul ar purpose as well as a religious purpose?

MR DANE: WiIIl, inthat case, in the Van O den
case, the point that Justice Breyer ultinmately nade -- and he
said that thisis the determnative factor for him was the
fact that it had been there for 40 years. And let ne quickly
say, tine alone is not enough, and | understand that.

THE GOURT: Nunerous cases have hel d that.

MR DANH.: Exactly. n the other hand, to say that
thisis purely areligious synbol, this cross, is not itself
true as far as this case i s concerned.

And here is what the court in Sal azar --

THE GORT: Wl I, one of our witers in the | ocal
newspapers has said that naybe it's a snall "t" and stands for

"Texar."
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MR DANE.: | doubt that that is true.

THE QORT:  You' re not arguing that?

MR DANE: No, I"'mnot, Your Honor. And I'll
readily concede it is a Christian synbol. It is.

But here is what the Sal azar court said about that.

It said the Ostrict Gourt concentrated solely on the religious
aspect of the cross divorced fromits background and cont ext.

The court said this: "But a Latin cross is not nerely
areaffirmation of Ghristian beliefs. It's a synbol often used
to honor and respect those whose heroi c acts, nobl e
contributions, and patient striving hel p secure an honored
place in history for this nation and its people. Here one
Latin cross in the desert evokes far nore than religion; it
evokes thousands of small crosses in foreign fields narking the
graves of Anericans who fell in battles whose tragedi es are
conpounded if the fallen are forgotten.”

And in the affidavit of Sephen Sutherland that was
submtted wth our papers in this case, M. Sutherland, who was
a president of the Jaycees back in the '70s tine frane, as |
recall, he --

THE QORT: He was a coupl e of years after | served.

MR DANE: | thinkit was the md to late '70s
sonetine. He said that, not only was this cross and the
anphi theater there, by the way, which was dedicated in the

honor of Frazier Phelps, not only were those used for sunrise
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services, which they were, but he said they were used for
gatherings on Veterans Day and Menorial Day and ot her secul ar
hol i days i n which veterans were honored, the fallen were
renenbered, et cetera. That's M. Sutherland's -- that's a
fact in this record, undi sputed i nsofar as the use of that

Cr 0ss.

But if we go back -- and | want to go back and answer
Your Honor's question about the test of Van O den. Because in
Van O den Justice Breyer tal ks about purpose, and he tal ks
about the purpose not only of the Establishnent dause, but the
pur pose of the object that's bei ng anal yzed.

And then he tal ks about what he calls the
determnative factor. He says that, "Forty years passed in
whi ch the presence of this nonunent, |egally speaking, went
unchal | enged until the single | egal objection raised by
petitioner."

Inthis case it was nore like 75 years. The first
cross at Bayviewwas in 1941. There was anot her one pl aced in
1949. There was a hiatus in there where there's no historical
i nformation that anyone can glean until the current cross was
placed in 1969. But if you look at just the current cross,
it's 46, 47 years since the current cross was there.

And he says, "I'mnot aware of any evi dence suggesti ng
that this was due to a clinmate of intimdation." There's no

evidence in this case of any clinate of intimdation.
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"Hence," he says, "those forty years suggest nore
strongly than any set of formulaic test what" -- and here is
where the test cones, he says, "they suggest that few
I ndi vidual s, whatever their systemof beliefs, are likely to
have under st ood the nonunent as anounting, in any significantly
detrinental way, to a governnent effort to favor a particul ar
religious sect, prinarily to pronote religion over nonreligion,
to engage in any religious practice, to conpel any religi ous
practice, or to work deterrence of any religious belief."

The legal judgnent test of Justice Breyer, the | egal
judgnent test of Van Qden is that. If Your Honor --

THE QORT: Wéll, what that boils down to, though, is
a test of what is the phil osophy of the judge hearing the case.
And that's not what the |awis supposed to be.

MR DANE.: Your Honor, | think what it --

THE QORT: It depends on the panel you get on your
court of appeal s.

MR DANHE.: It may. But if you | ook at, nunber one,
what is precedent, this is the narrowest interpretation of Van
Qden that five justices woul d agree to.

THE QORT: Has any court ever anal yzed a cross case
under Van O den, any reported case you can cite to ne?

MR DANE: No, sir, not that I know of, whichis
itself probably instructive that -- other than -- well, no

case, to answer your question, is ever under Van Qden, no.
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THE GORT: That's what | nean.

MR DANEL: N

THE GORT: Has there ever been a court that has
uphel d a Latin cross under either Lenon or Van Oden if it's on
publ ic property? And |et ne excl ude one case.

MR DANE: Salazar

THE QORT: Wl 1, no, I'mnot excluding Sal azar.
You' re saying Sal azar was a cross case --

MR DANE: Yes, sir.

THE QORT: -- that was uphel d under Lenon.

MR DANEH: WiII, Salazar was a cross case that was
uphel d.

THE GORT:  Yes.

MR DANE.: Andit was a case that was decided by the
Dstrict Gourt in 2002 before Van Oden, and it went up and
back a couple of tines. It was -- the Suprene Gourt case was
actual ly Buono, they call it, but Salazar 3 was the case that
went up

And in that case the Gourt said this: "Athough, for
pur poses of the opinion, the propriety of the 2002 i njunction
nay be assuned" -- that is the injunction that was issued prior
to Van OQden by the Dstrict Gourt that was not before the
Suprene Gourt in Salazar -- "the foll ow ng di scussion, though,
shoul d not be read to suggest this court's agreenent wth that

j udgnent, sone aspects of whi ch may be questionable.™
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So that was an anal ysis of a cross case by a Dstrict
Qourt post-Lenon but pre-Van Oden. And when it got to the
Suprene Gourt of the Lhited Sates in 2010, the plurality
opinion in that case said, Don't take our judgnent in this case
finding that the statute authorizing the transfer of the | and
was constitutional, don't take that to nean that we agree wth
the injunction that was issued by the Dstrict Gourt.

THE QORT: Wl |, that was really the issue, though,
whet her they could effectively transfer it, right?

MR DANE.: That was the issue in that case, yes,
sir. But indicta-- andthisis dicta, no doubt, but in dicta
the court said and went out of its way really to say, Don't
read this to say that we agree wth the propriety of the
injunction. Ve re only deciding one issue, and that is whether
the transfer of the Iand was constitutional or not, and we're
finding that it was, in fact, we're finding that's exactly what
the governnent ought to do in these kinds of situations.

THE QORT: WélIl, inthis case, for exanple, if Lenon
still controls and if Rabun Gounty still controls, then can the
dty lease this site -- fence it off and | ease it to sonebody
el se?

MR DANH.: WII, that's a very good question, and
the answer is, that's not clear. It certainly would be -- it
woul d certainly suggest in Sal azar, yes, because that's what

happened in Sal azar. The federal governnent said, V' Il sell
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this property off to a private entity and therefore nmai ntain
the cross, and the court described that as an accommodat i on
that was appropriate under the law And so | think the answer
to your questionis, yes, that is a possibility.

THE QORT: Wl |, they did that in ny col |l eague Judge
Sharp's case, Aty of Sarke, | guess it is -- no, the other
Horida case. But in that case, Judge Sharp decided that it
was an invalid |l ease, that --

MR DANE.:. Subterfuge.

THE QORT:  Yes, it was a subterfuge and really it
wasn't effecti ve.

MR DANE.: Yes, sir.

THE QORT: But underlying that apparently is an
assunption that Salazar would authorize it if they did it
right.

MR DANHE.: Yes, sir. Add | think that's precisely
the issue. There is, no doubt, a challenge that woul d cone --
If one were to lease it to sone entity so that that cross coul d
stay there, the challenge would cone that this is a subterfuge
as opposed to a Sal azar-conpliant act.

THE QORT: Let ne ask you this: |If Lenon is still
good law as far as the Suprene Gourt is concerned -- and
there's been no Suprene Gourt decision that overrules it, at
| east even cones close to expressly doing it -- and i f Rabun

Qounty is still the lawin the Beventh Arcuit, which we are,
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how do you di sti ngui sh Rabun Gount y?

MR DANH.: WIlI, the Rabun Gounty case, first of
all, was decided in 1983, which was, you know obviously 22
years before Van Q den.

Secondly, the -- and this goes back to the comments
that a nunber of justices have nade about Establishnent Q ause
jurisprudence, that there sinply is no way to explain
Est abl i shnent Q ause j uri sprudence by | ooking to a particul ar
standard. And in fact, you can | ook at a nunber of cases that
have rul ed on Establishnent d ause cases but have not applied
Lenon, have not even referred to Lenon.

And so it's one thing to say --

THE QORT: | nay not agree wth the lawbut | still
have to apply it.

MR DANE.: WIlI, but there is where the precedent
| ssue cones in. Because if you go -- if you |l ook at what --
and I'll give you the cites to the cases. But the issue of
precedent is an inportant issue. And what does it nean?

In the Marks case, if ny nenory serves ne, yeah, Mrks
v. Lhited Sates, the Suprene Gourt in 1977 said this: "Wen a
fragnented court decides a case and no single rational e
explaining the results enjoys the assent of five justices, the
hol ding of the court nay be viewed as the position taken by
t hose nenbers who concurred in the judgnents on the narrowest

grounds.” And the Heventh Qrcuit inthe Lhited Sates v.




01: 47:

01: 47:

01: 47:

01: 47:

01: 47:

01: 47:

01: 47:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 48:

01: 49:

01: 49:

01: 49:

01: 49:

32

36

42

45

48

53

58

04

09

14

18

22

25

29

31

35

40

48

52

55

59

02

06

15

20

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 17-13025 Date His&®8 ngwgm{%ﬂge: 195 of 220 33

Hughes in 2017 -- recently -- quoted the Marks case.

S, then you say, if it doesn't expressly overrul e
Lenon -- and you' re correct, there's no case that expressly
overrules Lenon -- but yet there are cases that don't apply it
incertain factual situations, and there is the | aw of the
Suprene Gourt that says that the precedent of a case is the
narrowest ground that five of the justices woul d agree to,

t hose who have commented on Lenon -- and again, two years after
Lenon it began to be referred to as "a guideline" -- but those
who have commented on it said the narrowest is to | ook at
Justice Breyer's opinion, that is the one that the plurality

pl us Justice Breyer agreed to, and then you ask yoursel f what
isthat. If hedidn't apply the Lenon test, which he didn't
do, then what did he do?

And what he did, | think, is suggest to us what the
proper standard is in a case like this where Lenon is not the
st andar d.

THE QORT: Wl |, Rabun Gounty specifically says that
the Lenon factors apply in analysis of that case, which was a
cross case, it saidit applies, and that's the | aw of the
circuit.

My col | eague, Judge Mbore, in the Aty of Sarke case,
whi ch was deci ded in 2007, belies the Rabun Gounty and Lenon
factors. And, as you say, there's been no court that's tried

to anal yze a cross case under Van O den since Van QO den was
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deci ded, and there have been a nunber of cases.

MR DANE.: WII, here is another distinguishing
factor about Rabun. Rabun involved a cross that was pl aced in
1979. There was an i mmedi ate obj ection. The case went to the
Suprene Gourt in 1983. In the space of four years there was an
objection and action that ultinately ended up in the Suprene
Qourt .

Now, what does that say? Wt that says is -- and we
woul d readily concede the dty of Pensacol a cannot go out today
and put a cross in Bayview Park. They could not do that today.
But what it does say is, if you look at Van O den, the
determnative factor for Justice Breyer was, this has been
there for 40 years and no one has obj ect ed.

Look at the cases -- and there are other cases that
have described tine as a factor in this analysis, and ot her
cases have |ooked at tine and said that's sonething we | ook at
interns of trying to determne the effect, that is, is this
sonething that is going to be seen as pronoting religion,
establ i shing sone sort of position of the governnent in terns
of religion. But Rabun can be di stingui shed because it all
happened i medi ately, | nean, there was an i rmedi ate
obj ection --

THE QORT: Wl |, actually, the cross originally was
finalized wth lights in 1957, and then they built the cross in
1979. And the litigation didn't arise until -- what? -- this
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was decided in '83, so several years. But it actually went
back -- the cross itself had been there since '57, so
twent y- sonet hi ng years.

MR DANE.. The cross that was the subject of the
| ansuit was the 1979 cross. That was the one that is the
subject of the lawsuit in Rabun. That is the one that was
objected to. And again, it was -- once that repl acenent cross
wththe lights and all went up, that's when the objection was
nade and the case went forward, and in 1983 the Suprene Qourt
had heard the case and witten an opini on.

There are -- and | want to find these to suggest them
to Your Honor. Wen you look at the Van Qden analysis, in the
Town of Geece, which admttedly is a prayer case, but the
court in that case looked at tine, that is, howlong the
institutions of our governnment had opened wth prayer, et
cetera, that was a factor in those cases.

And in the Sal azar case the court -- and this is dicta
inthe opinion, but the court said this: "Tine al so has pl ayed
its role. The cross had stood on Sunrise Rock for nearly seven
decades before the statute was enacted. By then, the cross and
the cause it commenorated had becone entw ned in the public
consci ousness. "

S tineis afactor that the Town of G eece has | ooked
at, Salazar has | ooked at, certainly Marsh vs. Chanbers, which,

again, is a prayer case, looked at tine. But if the issue is
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not hostility toward religion but accommodation, which is what
the Suprene Gourt has said is the perspective in which these
Est abl i shnent Q auses shoul d be vi ewed, you have to --

THE QORT: WlIl, isn't that just a factor, at the
nost, though, right? | nean, it certainly cannot be
control I ing because there's so nany cases that have deci ded
ot herw se.

MR DANHE.: Absolutely, andit is a factor. Andin
the -- again, in the Van OQden case Justice Breyer said it was
the determnative factor for him but a factor.

But you asked what is the distinction between Rabun
and this case. Tine is certainly a factor. The i nmedi acy of
the action in Rabun, the 40, 50, 60 years, depending on how you
neasure the tine, which cross you want to look at as far as
Bayview is concerned, but tine is certainly a factor, which
indicates that there's no Establishnment d ause violation here.

And Your Honor brought up the standing issue, and we
rai sed the standing i ssue wth respect to the two Faintiffs
that have noved to Canada.

But nmaybe as inportantly in looking at this case, what
these Haintiffs tell us about thenselves in their own
affidavits belies the i ssue of whether there has really been
sone divisive, as the Qourt has used, effort to establish
religion, because both of these Haintiffs have said they

continued to go to the park, they continued to use the park.
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In fact, M. Suhor, one of the PHaintiffs, actually
reserved the cross in 2016 on Easter Sunday, and M| wain
Presbyterian, which had used it before, nmade no objection.

M. Suhor used it.

Now the questionis: Can one really say that that
cross is the kind of thing that Justice Breyer described in Van
Qden that causes one to look at it and say that this is an
establ i shnent of religion, the kind of thing that the
Establ i shnent d ause is designed to forbid? Can anyone | ook at
this and |ikely understand the nonunent to be a gover nnent
effort to favor a particular religious sect or anything |ike
that? There's none of that.

THE QORT:  Your tine is up, Paul a says.

MR DANE.. Thank you, Your Honor.

THE QORT: Al right, 15 mnutes, M. Mller.

M. MLLER Afewthings. ne is the Defendants can
only point to one distinction fromthis case in Rabun, and that
is the tine factor. But in the Rabun Gounty case whi ch you
pointed out, it wasn't an imedi ate cross at all but one that
had succeeded or had fol | oned several other series of crosses,
just like here.

The Heventh AQrcuit went out of its way to say that
hi storical acceptance of a religious display, especially one as
sectarian as a Christian cross, cannot elimnate the aura of

religionthat it conveys. And that's exactly true in this
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case.

The fact that Justice Breyer in Van Oden focused on
the 40-year history of unobjection, tied directly to his other
point that he nade that was al so determnative, that those 40
years went by where there was no religious use of those Ten
Commandnents. It was portrayed in this very secul ar setting, a
nuseum | i ke setting where there was nothing |i ke an Easter
Sunrise Service that woul d occur there.

And so to Justice Breyer it was the fact that there
wasn't any religious use or objection for those 40 years that
nade it clear that a reasonabl e observer didn't see it as a
religious --

THE QORT: Wl |, the court accepted the fact that it
was religious. | nean, that was a fundanental part of the
decision, right?

ME. MLLER It was religious, but it al so conveyed a
secul ar nessage. So what | read the court as saying is, is the
nessage that we're seeing fromthis nore secular or nore
religious, at least the plurality, and Justice Breyer
specifically, and he's saying this is nore secul ar than
religious because it has this historical ties to our nation's
foundation of |awnaking, it's portrayed in a secul ar setting,
there's no evidence of any religi ous usage, no evidence of any
peopl e comng forward and obj ecting, you know, seeing this as

religious, it's not the type of place where peopl e cone to
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neditate or pray.

And so there was a bunch of factors that went into the
court's ultinmate anal ysis, and that's why Justice Breyer said
that the outcone woul d probably be the sane under Lenon because
we're seeing a predomnantly secul ar purpose and secul ar
effect.

THE QORT: Wat's the neaning of MQeary Gounty,
whi ch was deci ded the sane day as Van Qden, involving the Ten
Gommandnents in the courthouses, | think, in Kentucky? It was
deci ded on Lenon, right?

ME. MLLER Exactly, it was decided on Lenon. And
MQeary is so nuch nore clearer than Van Q den because the
court explicitly -- five justices explicitly apply Lenon. They
say the Lenon purpose prong is conpletely good | aw that we
still should use it. And that was over the objection of the
counties that had argued that the court shoul d abandon the
Lenon test, and abandon the purpose test specifically.

THE QORT: So you' ve got two Suprene Gourt deci sions
deci ded the sane day, both involving the Ten Conmandnents, and
they reached different results.

ME. MLLER Yes. And one of the key distingui shing
factors between the two is that the displays in the MQeary
woul d be standal one di spl ays, and the Suprene Gourt said in the
deci sion that when a governnent places a religious itemon its

property as a standal one display, the religious purpose is
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clear, or the religious effect is clear.

And that's exactly what we have here, a standal one,
enornous religious display for Ghristianity. It's not a
nondenom nati onal synbol. It's a very sectarian display, and
It stands al one on governnent property, not anong nuner ous
other objects. And so that was a main factor in MQeary.

The other factor that MQeary | ooked to was the
religious history leading up to the display. There had been
statenents by the supporters of the Ten Commandnents in
MQeary that were not found in Van Qden indicating that the
purpose of the display was to be religious. And that's exactly
what we have here as well.

S if the Gourt were to ook to any Ten Commandnent s
case, MQeary would be far nore telling or instructive to this
GQourt than the Van O den case would be. And even if we | ooked
to Van Qden and this Gourt were to exercise its |egal
judgnent, | think it's good to sort of think of this as --

THE QORT: And specifically Justice Breyer agreed
wth MGeary.

ME. MLLER Absolutely, yes, he was on the majority
in MQeary finding that a standal one Christian or religious
display is unconstitutional, especially when it has a religious
history, and that Lenon is still good law and i s bi ndi ng,
especially as to the purpose test, which is what we recall the

Rabun case fell under.
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If this Gourt were to consider this nonunent, say it
was a star and crescent, an Islamc star and crescent, and that
was sone -- you know, it's been up for 40 years and naybe
there's no objecti on because everyone in the conmunity is
Islamc. |If a Christian cane forward, you know, today, now
that there are organizations dedi cated to separation of church
and state, and objected, | think you have to look at it in the
context of it's still a giant religious synbol, and to an
outsider -- inthis case would be a Christian in that community
-- would see it as alienating to them Because it's the
governnent's synbol, it's the governnent's property, and to an
outsider it can be alienating and it can be narginalizing, and
that's what we have in this case.

| wanted to go back to sonet hing Your Honor had
nentioned about whether there was any case that had anal yzed a
cross under Van Qden. And the answer is yes. |In fact, the
Nnth AQrcuit didinthe Trunk case. The Nnth drcuit had
consi dered the constitutionality of a very |ongstanding war --

THE GORT: Wi ch case was this?

MB. MLLER It was the Trunk case, and that was the
Mount Sol edad cross.

THE QORT: kay, Munt Sol edad case, okay, yeah.

MB. MLLER | think it was Jew sh war veterans were
the plaintiffs. It was a | ongstandi ng war nenorial cross

surrounded by thousands of secul ar synbols all commenorati ng
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Vorid Vvr | and | believe Vorid Vér |1, and there's no dispute
iswas awar nenorial. And | should al so add that this case
al so cane after Salazar, so this is a post-Sal azar, post-Van
Q den case.

And the defendants argued, just as in this case, that
Van O den applied and not Lenon, and the plaintiffs argued that
Lenon applied and not Van Qden. And the Nnth Qrcuit said,
Look, we think that Lenon probably applies here because it's
never been overruled, this is not a Ten Cormandnents case, we
had deci ded a previ ous Ten Commandnents case where we did apply
Van Qden but thisis not that. But let's just assune that Van
Qden applies and apply both Van O den and Lenon.

And it reached the exact sane outcone that the cross
remai ned unconstitutional under both standards because of the
di stingui shing factors between an enornous Christian cross and
a Ten Commandnents in the nultifaceted displ ay.

S0, yes, one court had. And that court was an
anonal y, too, because the Tenth drcuit had subsequently
eval uated a cross after Van Oden as well as after Sal azar and
did not find Van Oden relevant at all, even though the crosses
-- there were, | want to say, 10 to 12 roadsi de nenori al
crosses that had al so been longstanding, | want to say, 20
years or so.

THE GORT: The Tenth Qrcuit, is that the one where

there was a dissent by our new justice?
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ME. MLLER That is true, yes.

THE GORT: Wat was the nane of that case?

ME. MLLER That is called Davenport v. Wah H ghway
Patrol .

THE QOURT: Davenport, okay.

MB. MLLER It also has another nane, Duncan, and |
can't really figure out why, but, yes, Davenport is how we
cited it.

THE QORT: | want to ask you about sonethi ng that
M. Daniel brought up. M. Suhor apparently | eased or reserved
the cross of Easter. |Is that a fact?

M. MLLER Yes, he did. He wanted to use it for
sat ani ¢ pur poses.

THE QORT: kay. So he's actually used the cross.
Wiat does that do to his objecting to the cross? Does that
create an estoppel situation?

ME. MLLER It doesn't, Your Honor. There's plenty
of cases, for instance, the legislative prayer cases that the
Def endants rely so heavily upon, where plaintiffs continue to
go to county neetings where they hear objectionabl e prayers,
they listen to the neetings at hone and don't fast-forward, and
the courts have said explicitly -- actually, in the Pel phrey
case, the Heventh Arcuit Pel phrey case that the plaintiffs
had standi ng even though they coul d have avoi ded the prayers.

The P aintiffs don't want to avoid the park, and they
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actually want to use it, they want to use the space. H w shed
to use the anphitheater and the area around it for satanic
pur poses, and he actual |y had sone issues wth the Gounty as
far as they said that -- or the Aty said that the church
actually had a first-cone, first-serve use for the cross for
Easter services. So that's that issue.

But at the end of the day, we still have anot her
Paintiff who has not used the cross for any purpose. So even
iIf the Gourt were to have sone issue with that, which, again,
under the case |lawthere shouldn't be any, there is at |east
one Paintiff that has not used the cross for such purposes
that has objected to the cross, that |ives near the cross, and
has st andi ng.

THE QORT: | want to ask you about another case. Ae
you famliar wth CGapital Square Review vs P nette?

ME. MLLER | am

THE QORT: And we had a cross there that was approved
by the Suprene Gourt in the Chio Sate Capitol.

MB. MLLER And that was the KKK case?

THE QORT: The Ku K ux K an, vyes.

MB. MLLER Yes, the Ku Klux Kl an, so that was --

THE QORT: They were allowed to put a cross during
the Ghristnmas season at the state capitol.

ME. MLLER Yes, | think it was for about 16 days.

And so that was pursuant to an open forumpolicy where the
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evi dence was shown that the governnent had al ready al | oned
nuner ous di spl ays, sonewhere in the ballpark of 20. And so to
exclude the Ku Klux Klan woul d actually be to discrimnate on
the basis of viewoint under the free speech analysis, so it
was not an Establishnent d ause anal ysis.

THE QORT: The lower court analyzed it -- the | ower
courts, | guess | should say, including the Sxth drcuit,
anal yzed it as an Establishment dause and affirned it.

M. MLLER | nean, yes, | wll admt that | amnot
famliar wth the --

THE GART: |I'mnot sure if the Sxth drcuit affirned
on that basis, but the justification by the state was under the
Establishnent Q ause for denying. And it was anal yzed under
the Establishnent Qause, right, | nean, initially?

MB. MLLER You know, I'mnot famliar wth the | owner
court decisions. |'mjust famliar wth the Suprene Gourt one.
| would say that was probably -- if the defense was -- ny guess
Is that it was on the defense side. Soif the city said or the
governnent said that if we accept this nonunent it wll violate
the Establishnent dause, so it was probably under the defense
versus the plaintiff saying that, | guess, obviously wth the
posture, so | guess | could see howthat would fit in.

But if they upheld the cross as being not violative of
the Establishnent Qause -- is that what you' re sayi ng that
happened?
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THE QORT: WélIl, that's the effect of it, anyway,
right?

ME. MLLER Yes, yes. And that's consistent wth
what we're saying, | nean, and again, it's consistent wth the
position that, if they were to nake this a public forumand
allowprivate citizens to bring in a cross annually for the
hol i day di splay, you know for their service and then renove
it, you know, the next day or pursuant to sonme open forum
policy, that woul d be conpl etely al | oned.

THE QORT: So we have the Suprene Gourt affirmng the
pl acenent of a cross by the Ku Klux Klan on the state capitol
but denying the use of a cross as a war nenorial or a nonunent
to veterans or anything else. |s that where we are?

MB. MLLER Your Honor, | don't find it inconsistent
only because it was an open forum So the presunption is that
citizens are aware that an athei st can cone in and bring in
their synbol. You know, if Plaintiff Suhor w shes to bring in
a satanic synbol, he could. That was the underlying principle
of the P nette case.

This is a pernanent religi ous nonunent on gover nnent
property. There's no question that thisis not a private
synbol , you know, this is not the Ku Klux Klan's cross. This
the dty of Pensacola s cross, and that's where the
Establ i shnent d ause kicks in and not the free speech cl ause.

The other point that | wanted to nake was that the
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Lynch case was cited by the Defendants as bei ng one of the
cases that did not enpl oy Lenon, but that's actual |y incorrect.
The Lynch case did | ook to Lenon and then just said that the
display in that case satisfied Lenon because it was one
religious part of an otherw se secul ar display. That was
actually also on private property, it wasn't actually city
property.

So the facts in that case are distingui shabl e, but
ultinmately the court did apply and ook to Lenon as it did in
the other case that it |ooked to a nativity scene, which was
the Al egheny Gounty case.

THE QORT: Weéll, Alegheny Gounty just sort of
anplified the second Lenon factor, right?

ME. MLLER Yes.

THEQORT: | nean, it didn't change Lenon at all?

M. MLLER No, not at all, Your Honor, no. It did
anpl i fy the second prong of Lenon, and it al so enphasi zed t hat
even a donated display or one that's tenporary is
unconstitutional when it has the governnent's stanp of approval
onit.

Your Honor, | don't have any other points to nake.

THE QORT:  Thank you.

M. Daniel, 15 mnutes.

MR DANE.: Thank you, Your Honor. Just a few

cooments. Nunber one, as far as the use of this cross is

47
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concerned, the dty has no position whatsoever. |f M. Suhor
wants to use it, whoever wants to use it can use it for

what ever purpose. In fact, it woul d probably be
unconstitutional if the Aty forbade a church fromcomng in
there and having Easter Sunrise Services or whatever. So the
use of it --

THE QORT: | was trying to figure out how you reserve
a cross, but actually what you reserve is the little
anphitheater that's right there wthit, | guess.

MR DANH.: Exactly, you reserve the space. And in
the affidavits that we submtted, the practice of the Aty was
that, if you had a recurring event -- and there are Bayou runs
and various events -- if you had a recurring event where you
used the Bayview Park on a particular day for a particul ar
event, you had first dibs, so to speak, on it again.

In 2016 Ml Iwain Presbyterian intended to use the
cross for its Easter service. M. Suhor was told that -- and
thisisinthe affidavit of M. Gooper that we submtted to the
Qourt. M. Suhor wanted it. Mllwain said, WII, that's fine,
we'll go down to the dock, and | think they went down to the
dock, and he reserved it. Wether he used it or not, we don't
know Ve don't keep up wth who uses it and what they do. V¢
sinply al |l ow anyone who wants to use it to use it.

THE GORT: And there's no fee for that?

MR DANEH.: Nofee, nofee. Now you can be charged
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afeeif youre going to have a crond, and there's sone |imt
and | don't recall what the limt is. But say it's a hundred
peopl e or nore and that requires security or sonething |ike
that, there could be a fee associated wth that.

But the truth of the natter is that anybody coul d go
down there anytine and do whatever they want to at the cross or
on the dock or on the swng set or wherever they want to do it
at the park. Thereis nolimtationonit.

If you want to reserve it, you can reserve it, if you
anticipate, again, a particular event and that sort of thing.
But there's no discrimnation at all in who gets to reserve the
Cr 0ss.

Let ne tal k about the MQeary case for just a mnute
because | think that it is very distinguishable fromVan Q den.
And in that case, there were two Kentucky counties who want ed
to post large readily visible copies of the Ten Coomandnents in
their courthouses, and they adopted identical resol utions that
basically said that the coomandnents -- the Ten GCommandnent s
were Kentucky's, quote, "precedent |egal code.” That was what
the resol ution said.

The resol ution went on to say that the state
| egislature -- that not only the resol utions but the state
| egi sl ature acknow edged Christ as the, quote, "Prince of
B hics."

Now, when you | ook at Van O den and you say Justice
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Breyer's anal ysis was 'Wat's the purpose and effect of this
cross,' Van Oden says the Ten Commandnents in that case had
been there for 40 years, and | read to you a mnute ago what he
said the determnative factor was and why.

It's very easy to see that, if you have a county
adopting an ordi nance tal king about the commandnents as
Kent ucky' s precedent | egal code and Christ as the Prince of
B hics, the purpose as advocated by the governnent entity
itself is not anything but a religious purpose. That's what
t hey' re doi ng.

And so it's very easy to see howthe justices coul d
deci de Van O den where there's no evidence of any coercion or
advocacy of any religion in Van Qden for 40 years versus
contenporary resol uti ons where the Kentucky counties are trying
to establish these kinds of things that are clearly --

THE QORT: Wl |, when they first didit they said it
was for religious purposes. But then after the Dstrict Qourt
guestioned it, they went back and they changed it and added
nine franed docunents of equal size including a copy of the
Sar-Spangl ed Banner's lyrics, the Declaration of | ndependence,
and other things |ike that.

MR DANEH: And the court said, You can't fool ne on
stuff like that, V& know what you' re doing, You showed us what
you' re doi ng, And to go back and try to work your way around

sonething like this is not appropriate. That's what the court
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saidinits --

THE QORT: W, thisis, again, afinding of a
subt er f uge.

MR DANHE.: Yes, sir, exactly, that's exactly the
point, the court said, W' re not going to look at that kind of
thing, which is a subterfuge, as opposed to | ooking at the act
itself to see what its purpose is.

And in Van Qden the court says, Forty years tells us
this purpose is not to establish religion. But in MGeary the
court said, It's real obvious what your purpose is regardl ess
of what you say.

THE QORT: But it then went on to apply the Lenon

three-part analysis and said it prohibited the use of those Ten

Gonmandnent s - -

MR DANE: It did.

THE QORT: -- on the very sane day that Van QO den was
deci ded.

MR DANHE.: It did AndIlet ne talk about Lenon j ust
a mnute. Because, in all candor, when | first started | ooki ng
at this case and | ooked at the Lenon test, | thought, you know
if Lenon is the law this is a problemas far as the Aty is
concer ned.

But then | started |ooking at Lenon, and | said, well,
let's ook at those factors. And Lenon was a | egislative

action case. And the first prong says the statute nust have a
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secul ar legislative purpose. V¢ re |ooking at the purpose of
the enactment of the legislature, what was the purpose of that.

Fromthe Aty's point of viewwe | ook at the pl acenent
of the cross by the Jaycees, not the dty, but by the Jaycees
inthe park, and we say what is the dty's purpose in that.

Wll, the Aty is accoomodating religion, certainly.
But can it be said that the Aty is advocating religion or
attenpting to establish a religion in sone way?

And we know that the Jaycees, as we pointed out in our
papers, and as Your Honor is well aware what the Jaycees is,
what kind of organization it is. |It's a civic organization.
It's not to say that it has no faith elenent to it at all, but
it'"s prinmarily a civic organi zation.

V¢ know fromthe record in this case that that
organi zation -- at that site there's a plaque that says that
this anphitheater is dedicated to Frazier Phelps, and this
cross stands right next toit. Ve knowthat that site was used
for Veterans Day and Menorial Day cel ebrati ons honoring the
dead. The quote that we gave you from Sal azar rel ated to what
crosses nean, we know that that's what they did.

The Lenon test does not require that its total purpose
be secular. It has to have "a" secul ar purpose. Thereis --
fromthe Adty's perspective there is sone secul ar purpose of
this. And I'mnot going to stand here and say that there's no

religious purpose, but there is a secul ar purpose.
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And then its principal or prinary effect nust be one
that neither advances nor inhibits religion. Nbo one can stand
before you and say the principal effect of this cross is to
advance or inhibit religion. That's not what's happeni ng at
all. It hadn't happened for 70 years.

THE QORT: Wl |, you have religious services there.

MR DANE.: Yes, sir.

THEQORT: | nean, it's prinarily associated wth the
Easter Sunrise Service.

MR DANHE.: It is. But it'sthe dty's -- you ve got
tolook not -- if that's the test, then people can't cone into
the park and do anything that mght be religi ous because
they're using this public forum this park as a place to have a
religious service, which clearly is not what the lawis. It's
the dty's perspective. It's not -- the principal effect of
what it has done is not to pronote a religion.

THE QORT: But it isn't the dty's perspective that
counts. It's sort of an objective onl ooker.

MR DANH.: WIlI, that's where you go back to what
Justice Gorsuch said in the Tenth drcuit, the Davenport case,
he says, you know, those objective reasonabl e observers are, in
the vernacul ar, grossly overrated, is basically what he said.

THE QORT: Wll, | don't disagree wth that, but
that's different fromthe dty's perspective.

MR DANE.: WIlI, it is, but I'mtalking about what
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Lenon says. Lenon says that the prinary or principal effect
nust be one that neither advances nor inhibits. And what we're
looking at is the effect of the dty's action.

And | understand Your Honor's point. | understand
that the effect of the cross nay be one that is perceived by
sonebody. But perception -- and we know this fromother cases,
the nere fact that soneone perceives sonet hing does not nake it
a constitutional violation. There has to be nore objectivity
toit than that. And that's why Justice Breyer said in Van
Qden the objectivity to him the determnative factor was it's
been there for 40 years and nobody has conpl ai ned about it.

And now this contrived kind of lawsuit, frankly, is
what we're now faced with and by peopl e, two of whom have now
noved to Canada, and it's not sonething that really is a
statenent of the Aty is trying to advance or inhibit religion.
It's as the organi zations that support them-- and we pointed
it out inour briefs -- their purpose is to elimnate religion
fromsociety. That's not the purpose of the Establishnent
d ause. The Establishnent dause is to accommodat e religion.

And then, if you | ook at the excessive governnent
ent angl enent, which is where Van O den -- where Justice Breyer
cane down, the entangl enent issue, there's clearly no
entangl enent in this case. The Aty does not in any way
discrimnate. Qontrary to what the Haintiffs saidintheir

filings wth the Gourt, they don't sponsor anyt hi ng.
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There may be a quid pro quo that, if you have anot her
event that's going to rai se sone noney for another function,
they nay trade out wth you, kind of thing, which they do wth
all organizations, according to M. Cooper's affidavit.

SO I'mnot sure that if you | ook at Lenon and | ook at
it inthe context of the Establishnent dause and the
pur pose - -

THE QORT: Wéll, if the cross were just, what, 100
feet farther north on the other side of the street it woul dn't
be a problem It wouldn't be in the park, it woul dn't be part
of the dty's.

MR DANB.: True.

THE QORT: But the dty owns it, maintains it.

MR DANH: WII, the dty owns it and the --

THE GORT: Wl |, it has been nai ntai ned, the evidence
in the record shows that.

MR DANEL: $2,000 out of about several nillion
dollars. | didthe calculation, and | don't renenber exactly,
but the calculation is like .001 percent of the dty's budget.
It is so de mninus as to be nonexi stent.

THE QORT: | think the evidence shows it was actual |y
ref urbi shed a few years ago.

MR DANE.: That's included in that $2,000 figure,
and the refurbi shnent was paint, | think. $So yes, thereis

evidence that there was a dollar factor in the nmai nt enance of
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it. There's also evidence | think in M. Gooper's affidavit
that vol unteers have cone in and hel ped do sone of that
mai nt enance.

But Your Honor is correct, there is an el enent of
public dollar -- just like there is in paying for a chapl ai n
for the Senate and that kind of thing, there's public noney
I nvol ved in sone of these things that are accommodati ons of
religion as opposed to the exclusion of religion.

Thank you, Your Honor.

THE QORT: Al right. Well, thisis clearly a case
that wll be decided by summary judgnent. There are no issues
of disputed fact and it's purely a question of lamw So | wll
get a decision to you as qui ckly as possi bl e.

Lhl ess there's sonething else, that wll conplete the
hearing. Anything el se?

MR DANB: No, Your Honor.

THE QORT: If not, then we are adjourned. Thank you.

(Proceedi ngs concluded at 2:21 p.m)
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